
UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF VIRGINIA

Alexandria Division

    )
MARS, INCORPORATED )
6885 Elm Street )
McLean, Virginia 22101 )

    )
Plaintiff, )

    )
v. ) Case No. 17-CV-346

    )
COCOVAA®, LLC )
1 Sherman Terrace, 102b )
Madison, Wisconsin 53704, )

    )
and )

    )
SYOVATA K. EDARI )
1 Sherman Terrace, 102b )
Madison, Wisconsin 53704 )

    )
Defendants.   )

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS FOR
LACK OF PERSONAL JURISDICTION OR, IN THE ALTERNATIVE, TO

TRANSFER VENUE PURSUANT TO 28 U.S.C. § 1404(a)

Defendants COCOVAA®, LLC ( “ C O C O V A A ® ” )  and Syovata K. Edari (“Ms. Edari”)

(collectively referred to herein as “Defendants”) hereby respectfully submit this brief in support of

their Motion to Dismiss pursuant to Fed. R. Civ. P. 12(b)(2) and/or 12(b)(3), or, in the alternative,

Motion to Transfer pursuant to 28 U.S.C. § 1406(a) or § 1404(a).

Defendants sought consent from Plaintiff for a transfer of jurisdiction to the Western District

of Wisconsin and Plaintiffs denied the request. 
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INTRODUCTION

In filing this trademark infringement case, Plaintiff, Mars, Incorporated (“Mars, Incorporated”)

attempts to haul Defendants into a court nearly 850 miles from their only place of business in

Madison, Wisconsin. Defendants have no presence in the Commonwealth of Virginia whatsoever.

In fact, Defendant has not made, consumed, or sold a single piece of the accused confections in the

Commonwealth. Simply put, Defendants have no presence in the Commonwealth that would justify

Mars, Incorporated filing this case in this judicial district. 

Rather, Defendants operate a small, local chocolate shop in Madison, Wisconsin, which is

open to sell confections primarily to local consumers one day a week. The allegations in Mars,

Incorporated’s complaint that purport to show the existence of personal jurisdiction and proper venue

in this district are insufficient and misguided. See Dkt. No. 1 at ¶¶ 6-8. As shown herein and in the

supporting Declaration attached, Defendants have no presence in the Commonwealth and have not

engaged in any allegedly infringing activities in the Commonwealth. 

FACTUAL BACKGROUND

Plaintiff Mars, Incorporated alleges that it is a corporation organized and existing under the

laws of the State of Delaware with a principal place of business at 6885 Elm Street, McLean, Virginia

22101. Dkt. No. 1 at ¶ 2.

Defendant COCOVAA® is a limited liability corporation having its only place of business

in Madison, Wisconsin, which is in the Western District of Wisconsin. Dkt. No. 1 at ¶ 3; Declaration

of Syovata K. Edari (hereafter “Edari Decl.”) at ¶3. COCOVAA® produces fine chocolates and other

hand made artisanal confections from its small chocolate “nono-factory” in Madison, Wisconsin. Id.

at ¶12. Edari is the entire production line for COCOVAA®.  COCOVAA® is open for retail days on
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Saturdays of each week. Id. All of COCOVAA®  retail sales are in Madison, Wisconsin. Id. at ¶14.

COCOVAA® will occasionally take orders by phone from friends and associates in various parts of

the country, however, COCOVAA® has not taken orders from Virginia residents. Id. Even were

COCOVAA® to take orders from Virginia residents in the future, COCOVAA® does not target the

State of Virginia with its marketing. Id.

Defendant Edari owns COCOVAA®.  Edari is also a self employed criminal defense attorney

with a small practice in Madison, Wisconsin. Id. at ¶5.   Edari is on the CJA panel of the Western

District of Wisconsin and takes federal appointments under the Criminal Justice Act and is privately

retained and performs some pro bono representation in criminal cases around the State of Wisconsin

as well. Id. at ¶¶5-7.  In addition to being a solo practitioner in her law practice and the entire

production line for COCOVAA®, Edari is the single parent of two school-age children ages 9 and

17. Id. at ¶18.

Defendants have no presence whatsoever in the Commonwealth. They have no real property,

personal property, offices, employees or agents, mailing addresses, telephone numbers, fax numbers,

storage or warehouse spaces, bank accounts, or registered vehicles in the Commonwealth. Id. at ¶¶14-

17. COCOVAA® does not target Virginia with any advertising or marketing, including on its passive,

information website through which it is not possible to purchase the accused confections. Id. at ¶14.

Plaintiffs, on the other hand, conduct business throughout the Western District of Wisconsin. Id. at

¶26.  

COCOVAA® brand is registered with the United States Patent and Trademark Office

(USPTO) as U.S. Reg. 5160782 for “candy; caramels; chocolate candies; chocolate fondue; chocolate

mousse; toffee; brittle; chocolate confections, namely, bonbons, bars, barks, chocolate covered nuts,
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chocolate covered coffee beans, drinking chocolate; confectioneries, namely, snack foods, namely,

chocolate; filled chocolate” in International Class 30, which encompasses “coffee, tea, cocoa and

artificial coffee; rice; tapioca and sago; flour and preparations made from cereals; bread, pastry and

confectionery; edible ices; sugar, honey, treacle; yeast, baking-powder; salt; mustard; vinegar, sauces

(condiments); spices; ice.” Id. ¶13.

Plaintiff and its subsidiary, Mars Symbioscience, solely uses COCOAVIA in connection with

dietary/nutritional supplements, more specifically, as dietary/nutritional supplements sold in capsule

and powder form. While Plaintiff’s complaint depicts COCOAVIA chocolate bars and

chocolate-coated almonds, these are misleading, as they have not been sold by Plaintiff in years.  As

noted in Plaintiff’s sole federal trademark registration for COCOAVIA – U.S. Reg. 4179465,

appended to Plaintiff’s complaint as Exhibit A – Plaintiff has federally registered its COCOAVIA

mark for “dietary and nutritional supplements, powdered nutritional supplement drink mix, powdered

dietary supplement drink mix, and nutritionally fortified beverage mix, all made in significant part

of cocoa.” Id. ¶20.

ARGUMENTS

Defendants request that the Court dismiss this action for lack of personal jurisdiction and/or

improper venue, or, in the alternative, to transfer this case to the Western District of Wisconsin where

both Plaintiff and Defendants conduct business.

I. THIS COURT DOES NOT HAVE PERSONAL JURISDICTION OVER
DEFENDANTS.

a. Legal Standard for Personal Jurisdiction. 

Federal Rule of Civil Procedure 12(b)(2) requires that a plaintiff prove personal “jurisdiction

by a preponderance of the evidence.” Carefirst of Md., Inc. v. Carefirst Pregnancy Ctrs., Inc., 334
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F.3d 390, 396 (4th Cir. 2003). Personal jurisdiction is proper over a non-resident defendant only if

(1) such jurisdiction is authorized by the long-arm statute of the forum state; and (2) application of

the relevant statute is consistent with the Due Process Clause of the Fourteenth Amendment. Id. at

396. When the state’s long-arm statute is designed to extend to the limits of due process, these

inquiries merge into one. Id. at 397–98.

Virginia’s long-arm statute is intended to extend to the limits of the due process clause. AESP,

Inc. v. Signamax, LLC, 29 F. Supp. 3d 683, 688 (E.D. Va 2014). Thus, the relevant inquiry collapses

to a determination of whether federal due process permits personal jurisdiction. Id. To establish that

jurisdiction is permitted under federal due process, Plaintiff must show that Defendants have

“certain minimum contacts with [Virginia] such that the maintenance of the suit does not offend

traditional notions of fair play and substantial justice.” Int’l Shoe Co. v. Wash., 326 U.S. 310, 316

(1945). Further, the minimum contacts must also be “purposeful.” Burger King Corp. v. Rudzewicz,

471 U.S. 462, 474 (1985). To meet this test, plaintiff must include facts in its complaint sufficient

to demonstrate that Defendants should be subjected to either specific personal jurisdiction or general

personal jurisdiction.

In determining specific jurisdiction, the Fourth Circuit considers “(1) the extent to which the

defendant purposefully availed itself of the privilege of conducting activities in the State; (2)

whether the plaintiff’s claims arise out of those activities directed at the State; and (3) whether the

exercise of personal jurisdiction would be constitutionally reasonable.” ALS Scan, Inc. v. Digital

Serv. Consultants, 293 F.3d 707, 712 (4th Cir. 2002) (internal citations omitted). General

jurisdiction is proper when the corporation’s “affiliations with the State are so ‘continuous and
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systematic’ as to render [it] essentially at home in the forum State.” Goodyear Dunlop Tires

Operations, S.A. v. Brown, 564 U.S. 915, 919 (2011).

b. There Is No Specific Jurisdiction Because Defendants Have Not Purposefully
Directed Their Conduct At Virginia Residents.

Plaintiff has not alleged any facts that could satisfy the requirements that Defendants

purposefully availed themselves of the privileges of conducting activities in Virginia or that Plaintiff’s

claims arose out of Defendants’ activities directed at Virginia. COCOVAA® has no employees or

offices in Virginia; COCOVAA® does not direct any advertising at Virginia residents; Plaintiff has

not shown that Defendants purposefully target potential customers in Virginia more or in a different

manner than it targets potential customers anywhere else in the United States.

c. Plaintiff Does Not And Cannot Show General Jurisdiction In This District Over
Defendants.

“[T]he threshold level of minimum contacts to confer general jurisdiction is significantly

higher than for specific jurisdiction.” ALS Scan, 293 F.3d at 715 (internal citations omitted). Plaintiff

has not alleged, nor can it, that Defendants have “continuous and systematic general business

contacts” with Virginia such that general jurisdiction is established. 

Defendants have no offices or employees in Virginia, no holdings in Virginia, no contracts

with Virginia and does no business with Virginia companies, and conducts no business in Virginia.

In ALS Scan, the Fourth Circuit refused to hold that “a State may obtain general jurisdiction

over out-of-state persons who regularly and systematically transmit electronic signals into the State

via the Internet based solely on those transmissions.” 293 F.3d at 715. Thus, COCOVAA®

maintenance of a website available to be viewed worldwide is not sufficient contacts with Virginia

to establish general jurisdiction.
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II. EXERCISE OF JURISDICTION OVER DEFENDANTS WOULD NOT
COMPORT WITH TRADITIONAL NOTIONS OF FAIR PLAY AND JUSTICE.

Not only does Plaintiff fail to establish that Defendants have sufficient minimum contacts with

Virginia and Defendants purposefully availed themselves of doing business in Virginia, Plaintiff will

be unable to overcome the fact that exercising jurisdiction over Defendants in this District would

violate the standards of reasonableness and fairness. “The applicable test requires a court to weigh

five factors: 

(1) the burden on the defendant;

(2) the forum State’s interest in the dispute;

(3) the Plaintiff’s interest in convenient and effective relief;

(4) the interstate judicial system’s interest in obtaining the most efficient resolution of

controversies, and

(5) the shared interest of the several States in furthering fundamental substantive social

policies.” Intercarrier Commc’n, 2013 WL 5230631 at *5 (citing Asahi, 480 U.S. at 113

(O’Connor, J.)). 

The burden on Defendants of litigating this dispute hundreds of miles from their sole place of

business and the cost to this District of this litigation significantly outweigh any interest that Plaintiff

may have in keeping this dispute in this District. Moreover, the interests of efficiency and

fundamental substantive social policies are best served by allowing this case to proceed in a proper

judicial district.

a. Defendants Would Be Burdened By Litigating This Action In This District.

Adjudication of this claim in Virginia would significantly burden Defendants. As stated,

Defendants have no employees, offices, or officers in Virginia. Edari is not only the sole owner of
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COCOVAA®, but she comprises the entire production line of COCOVAA® . Forcing her to defend

against Plaintiffs claims in Virginia, where she conducts no business, would force her to shut down

her production line during those times. Edari is not only the entire production line of  COCOVAA®,

but she also runs a law practice for which she is the only employee. Additionally, she is also the

single mother of two children. In addition to shutting down her production line for COCOVAA®, 

she will also have to continue court cases and forego taking on new clients, and she will potentially

need to pull her children out of school to bring them to this District while she litigates this matter at

trial, motion hearings and other appearances. 

The additional cost of transporting witnesses and evidence to this District would also

significantly burden Defendants who have limited means. Notably, Edari is representing herself

because of her financial inability to retain an IP litigation firm to represent her and her company. 

Plaintiffs, on the other hand, have the resources of a large firm (Greenberg Traurig, LLP); it has

retained at least five attorneys to litigate against Defendants; and Plaintiff’s resources as one of the

largest privately held U.S. corporations, far exceed that of Defendants - a small “mom and pop”

confection business. Thus, this factor weighs heavily in favor of refusing to exercise personal

jurisdiction over Defendants and refusing to have this matter litigated hundreds of miles from

Defendants location.

b. Virginia’s Interests Are Served By Denying Personal Jurisdiction.

Virginia does not have a significant interest in the resolution of this dispute. The trademarks

at issue were both developed outside of this state and no issues of Virginia law have been raised. The

Court’s interest in ensuring that the federal trademark and unfair competition laws will be enforced
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can be equally served if this case is dismissed and filed elsewhere, such as Wisconsin, where both

Plaintiff and Defendants conduct business.

Rather, Virginia’s interests may be better served by dismissing this action so that it may be

filed in Wisconsin. In the context of venue, courts in this district have noted that “[t]he ‘rocket

docket’ certainly attracts plaintiffs, but the Court must ensure that this attraction does not dull the

ability of the Court to continue to act in an expeditious manner.” Pragmatus AV, LLC v. Facebook,

Inc., 769 F. Supp. 2d 991, 996 (E.D. Va. 2011) (quoting Cognitronics Imaging Sys., Inc. v.

Recognition, 83 F. Supp. 2d 689, 699 (E.D. Va. 2000)). In situations when docket considerations

are the primary reason a party has initiated an action in a district, as is likely the situation in this

case, the interest of justice would actually weigh in favor of transfer, “to prevent such blatant forum

shopping.” See Telepharmacy Sol’ns., Inc. v. PickPoint Corp., 238 F. Supp. 2d 741, 743–44 (E.D.

Va. 2003). This reasoning applies equally in the context of personal jurisdiction. This Court’s

interest is served by dismissing this dispute and focusing its resources on the resolution of disputes

that belong in this District. Because Virginia has no significant interest in retaining this action, this

factor weighs in favor of denying personal jurisdiction.

c. Plaintiff’s Interests In Litigating In Virginia Are Slight.

Plaintiff does not have any interest in litigating in Virginia other than to apply pressure on

Defendants by litigating in the “rocket docket”. Plaintiff does not appear likely to call any witnesses

based in Virginia. Plaintiff does not claim to be harmed more in Virginia than in any other state. It

can claim no interest for litigating this case in Virginia other than to take advantage of the “rocket

docket”. Such forum shopping should be granted little to no weight. See Telepharmacy Sol’ns., 238

F. Supp. 2d at 743–44.

9



d. The Interstate Judicial System’s Interests In Efficiency And Furthering Social
Policies Are Served By Dismissal Of This Action.

Declining to exercise personal jurisdiction over Defendants in this case would promote the

interstate judicial system’s interests by preventing forum shopping and discouraging the

overlitigation of weak trademark claims waged by large corporations against small companies with

limited means (i.e. “trademark bullying”). Judicial efficiency is best served when disputes are

adjudicated in a forum with a nexus to the cause of action or in a party’s home forum. Subjecting

smaller defendants, like COCOVAA®, to the burdens of litigating in a foreign forum poses a

significant social harm. 

 Additionally, the Plaintiff’s odds of success do not seem high.  It seems highly unlikely that

a consumer who encountered COCOAVIA on nutritional supplements at one time, and who

encountered COCOVAA® on luxury chocolates and other confections at another time, would even

call the other mark to mind after encountering one of these marks.  It seems even less likely that a

consumer would assume that the COCOAVIA and COCOVAA® goods came from the same or

related sources, given the drastically different nature of the goods.  With negligible likelihood of

consumer confusion as to the source or sponsorship of the goods, Plaintiff has negligible odds of

success.

Therefore, these policy concerns additionally counsel against subjecting Defendants to

litigating in this District. 

III. ALTERNATIVELY, THIS CASE SHOULD BE TRANSFERRED TO THE
WESTERN DISTRICT OF WISCONSIN PURSUANT TO 28 U.S.C. § 1404(A).

A district court may transfer a civil action to any other district where the action might

originally have been brought if doing so would serve the convenience of the parties and witnesses
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and the interests of justice. See 28 U.S.C. § 1404(a). A court deciding a motion to transfer under §

1404(a) performs a two-step analysis. Lycos, Inc. v. TiVo, Inc., 499 F. Supp. 2d 685, 689 (E.D. Va.

2007). First, it determines whether a case might originally have been brought in the proposed

transferee district. Id. Then it determines whether transferring the case would serve the convenience

of the parties and witnesses and the interests of justice. Id.

a. This Case Could Have, And Should Have, Been Brought In The Western District
Of Wisconsin.

As stated above and described in detail in Defendants’ Declaration, Defendants have no real

property, personal property, offices, employees or agents, mailing addresses, telephone numbers,

fax numbers, storage or warehouse spaces, bank accounts, or registered vehicles in Virginia.

COCOVAA®  does not target Virginia with any advertising or marketing, including on its website.

Plaintiff, on the other hand, has significant ties to the Western District of Wisconsin through all of

its business channels.

b. Transfer To The Western District Of Wisconsin Would Serve The Convenience Of
The Parties And Witnesses And The Interests Of Justice.

To determine whether transferring a case would serve the goals of convenience and justice,

this Court considers four factors: “(1) plaintiff’s choice of forum, (2) convenience of the parties, (3)

witness convenience and access, and (4) the interest of justice.” Pragmatus, 769 F. Supp. 2d at 995.

Plaintiff’s tactical decision to litigate in this forum should be granted little to no weight and the

remaining three factors strongly favor transfer to the Western District of Wisconsin.

i. Plaintiff’s choice of forum should be given limited deference

A plaintiff’s choice of forum is generally entitled to substantial weight; however, “this factor

will be given minimal weight” when there is a “weak connection between the plaintiff and the
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Eastern District of Virginia.” Pragmatus, 769 F. Supp. 2d at 995. “[I]f there is little connection

between the claims and this judicial district, that would militate against a plaintiff’s chosen forum

and weigh in favor of transfer to a venue with more substantial contacts.” Koh v. Microtek Int’l, Inc.,

250 F. Supp. 2d 627, 635 (E.D. Va. 2003). Plaintiff’s subsidiary -- which manufactures and markets

Plaintiff’s COCOVAA® dietary supplement -- is located in the District of Maryland, not Virginia.

Edari Decl. at ¶19. Plaintiff’s company, Mars Inc., was incorporated in Delaware (See Complaint

¶2, Dkt #1 at 2), not Virginia, and conducts business all over the world. Plaintiff Mars. Inc. conducts

no more COCOAVIA business in Virginia than it does in Wisconsin.

https://www.cocoavia.com/storelocator/index/find/#

ii. Party convenience weighs in favor of transfer to Wisconsin.

It is far more convenient for Defendants to litigate this action in the Western District of

Wisconsin. As stated above, adjudication of this claim in Virginia would significantly burden

Defendants because Defendants have no employees, offices, or officers in Virginia. Because Edari

is not only the sole owner of COCOVAA®, but she comprises the entire production line of

COCOVAA®, forcing her to defend against Plaintiff’s claims in Virginia, where she conducts no

business, would force her to shut down her production line during those times. She will also have to

continue court cases, forego taking on new clients, and potentially need to pull her children out of

school to bring them to this District while she litigates this matter at trial, motion hearings and other

appearances. 

iii. The convenience of witnesses and access to evidence favors transfer
to Wisconsin.

In analyzing the convenience of witnesses, this Court “considers factors such as the ease of

access to sources of proof, the cost of obtaining the attendance of witnesses, and the availability of
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compulsory process.” Lycos, 499 F. Supp. 2d at 693 (internal citations omitted). “[G]reater weight

is given to the potential inconvenience of witnesses whose testimony is central to a claim and whose

credibility is also likely to be an important issue.” Id. (internal citations and quotations omitted). A

claim for trademark infringement involves the analysis of several factors, including evidence of

actual confusion, the defendant’s intent in selecting the mark, the strength of the marks, the

similarity of the two marks to consumers, and the similarity of the goods or services that the marks

identify. George & Co. LLC v. Imagination Entmt Ltd., 575 F.3d 383, 393 (4th Cir. 2009). Most

witnesses who have encountered the accused COCOVAA® products, and who are qualified to

testify on these factors, are located in Wisconsin.  None are located in Virginia. 

iv. The interests of justice favor transfer to Wisconsin.

In evaluating the interests of justice, the Court considers “docket congestion, interest in

having local controversies decided at home, knowledge of applicable law, unfairness in burdening

forum citizens with jury duty, and interest in avoiding unnecessary conflicts of law.” Lycos, 499 F.

Supp. 2d at 695. These considerations all weigh in favor of having this matter transferred to

Wisconsin if it is not dismissed.

IV. REQUEST FOR ATTORNEYS FEES AND COSTS

A court may award attorney fees under the Lanham Act “to a litigant who demonstrates that

the trademark infringement action instituted against [her] warrants dismissal on the ground that

plaintiff’s venue selection was improper and unreasonably imposed hardship on the fee applicant.”

Noxell Corp. v. Firehouse No. 1 Bar-B-Que Rest., 771 F.2d 521, 524 (D.C. Cir. 1985) (finding it

“exceptional” under the Lanham Act for Defendant to launch litigation against Plaintiff in venue
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where Plaintiff had no office or employees and where less than 1.5% of Plaintiff’s total sales

occurred and, as a result, awarding attorney fees to Plaintiff under the Lanham Act). 

Here, even a cursory pre-trial investigation would have revealed that Defendants do not have

contact with this District. Instead of performing an appropriate pre-filing investigation, Plaintiff

chose to sue Defendants in a District wholly alien to Defendants, causing significant burden, cost,

and distress to Defendants.  If Plaintiff did perform any reasonable pre-filing investigation, the only

explanation for filing in this District is owing to an intentional desire to cause hardship to

Defendants – again, “trademark bullying.”  As a major United States corporation, represented by

a major “Big Law” law firm, Plaintiff could have, and should have, done better.

CONCLUSION

For the foregoing reasons, Defendants respectfully request that this Court dismiss Plaintiff’s

Complaint for lack of personal jurisdiction over Defendants, or, in the alternative, transfer this case

to the Western District of Wisconsin.

Dated: May 15, 2017

Respectfully submitted,

/s/Cary Citronberg______________
Cary Citronberg (VA Bar # 81363)
ZWERLING/CITRONBERG P.L.L.C.
114 North Alfred Street
Arlington, VA 22314
Telephone: (703) 684-8000
Facsimile: (703) 685-9700
cary@zwerling.com

Syovata K. Edari
(Appearing Pro Hac Vice)
Syovata K. Edari (WI Bar No.
1032283)
Law Office of Syovata Edari
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2810 Crossroads Drive, Suite 4000
Madison, WI 53718
(414)779-0074
vata@edarilaw.com
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CERTIFICATE OF SERVICE

I certify that counsel of record who are deemed to have consented to electronic service are

being served on May 15, 2017 with a copy of this document via the Court’s CM/ECF system.

Any other counsel will be served electronic mail, facsimile, overnight delivery and/or First Class

Mail on this date.

Dated: May 15, 2017

/s/Cary Citronberg______________
Cary Citronberg
ZWERLING/CITRONBERG P.L.L.C.
114 North Alfred Street
Arlington, VA 22314
Telephone: (703) 684-8000
Facsimile: (703) 685-9700
cary@zwerling.com

Syovata K. Edari
(Appearing Pro Hac Vice)
Syovata K. Edari (WI Bar No. 1032283)
Law Office of Syovata Edari
2810 Crossroads Drive, Suite 4000
Madison, WI 53718
Telephone: (414)779-0074
Facsimile: 888-877-1325
vata@edarilaw.com
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