
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

MARSHALL DIVISION 
 

BSG TECH LLC, 
 
  Plaintiff, 
 

v. 
 
BUYSEASONS, INC., 
 
  Defendant. 
 

CASE NO. 2:16-cv-530 

PATENT CASE 

JURY TRIAL DEMANDED 

 
BUYSEASONS, INC.’S REPLY IN SUPPORT OF ITS MOTION TO  

DISMISS FOR FAILURE TO STATE A CLAIM 
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BSG Tech admits the Asserted Claims cover all databases that store classified and 

parameterized items. Thus, the claims effectively preempt all databases—what database does not 

store classified and parameterized items? As such, this case implicates the preemption concerns 

“undergird[ing the] § 101 jurisprudence,” and the Court should grant BuySeasons’ motion to avoid 

allowing BSG Tech to assert a monopoly over all databases, far above and beyond what the 

patents-in-suit’s inventors conceived. Alice Corp. v. CLS Bank Int'l, 134 S. Ct. 2347, 2358 (2014).  

BSG Tech’s Opposition does not successfully refute the fact that each of the seven Asserted 

Claims is invalid for being directed to patent-ineligible subject matter. First, claim construction is 

not necessary for the Court to find the Asserted Claims invalid at this time, even if it were to adopt 

BSG Tech’s proposed constructions. Second, the Asserted Claims are all directed to the abstract 

idea of classifying and parameterizing information, and merely recite applying this well-known 

idea in a database. Third, there is no language in the broadly-drawn claims to make the claimed 

databases anything other than generic and conventional. Finally, none of the Asserted Claims 

provides any meaningful limitations that would constitute an inventive concept. 

Therefore, BuySeasons respectfully requests that the Court dismiss BSG Tech’s complaint 

for failure to state a claim. 

I. ARGUMENT 

It is important to note at the outset that BSG Tech admits in its Opposition that the only 

claims being asserted in this case are Claims 10–11 of the 6,035,294 Patent; Claim 9 of the 

6,195,652 Patent; and Claims 1–4 of the 6,243,699 Patent (the “Asserted Claims”). (See Opp. at 

3.) The Court need address only these claims to resolve this dispute, and BuySeasons therefore 

addresses only those claims in this reply. See Accenture Global Servs., GmbH v. Guidewire 

Software, Inc., 728 F.3d 1336, 1347 (Fed. Cir. 2013) (“[T]he question of eligible subject matter 

must be determined on a claim-by-claim basis.”). Importantly, BSG Tech’s election of asserted 
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claims also moots its arguments regarding the unasserted claims for purposes of BuySeasons’ 

motion. See Fox Grp. v. Cree, Inc., 700 F.3d 1300, 1308 (Fed. Cir. 2012) (finding that because 

“both parties were on notice” as to which claims were being asserted, “[t]here was no case or 

controversy with respect to the unasserted claims”). 

A. Claim construction is unnecessary for the Court to determine that the claims 
at issue are subject matter ineligible. 

This Court has held that where patent claims involve “relatively simple” terms, such as the 

present case, claims need not be construed before deciding patent eligibility under § 101. Clear 

with Computers, LLC v. Altec Indus., Inc., No. 6:14-cv-79, 2015 WL 993392, at *3 (E.D. Tex. 

Mar. 3, 2015). BSG Tech provides no authority that states otherwise.1   

Even if the Court finds the meanings of certain terms helpful in deciding the § 101 issue, 

the Asserted Claims are nevertheless ineligible after adopting the meanings proposed by BSG 

Tech. See, e.g., Content Extraction and Transmission LLC v. Wells Fargo Bank, N.A., 776 F.3d 

1343, 1349 (Fed. Cir. 2014), cert. denied, 136 S. Ct. 119 (2015) (upholding the district court’s 

grant of a 12(b)(6) motion on § 101 grounds because “even when construed in a manner most 

favorable to [the plaintiff], none of [the plaintiff’s] claims amount to ‘significantly more’ than the 

abstract idea”). Contrary to BSG Tech’s claim, BuySeasons does not argue that there is “only one 

plausible reading of the claims” at issue; rather, any plausible reading of the claims at issue 

renders them patent ineligible. (See Opp. at 29.) Thus, even if BSG Tech were correct that claim 

construction is necessary in this case to decide the § 101 issue, the Court could and should resolve 

                                                 
1  The only case that BSG Tech cites in support of its argument of the necessity of claim 
construction actually states that “claim construction is not an inviolable prerequisite to a validity 
determination under § 101.” Bancorp Servs., L.L.C. v. Sun Life Assurance Co. of Can., 687 F.3d 
1266, 1273 (Fed. Cir. 2012). BSG Tech also cites the introduction to Judge Newman’s concurrence 
in Bascom Global Internet Servs., Inc. v. AT&T Mobility LLC, No. 2015-1763, 2016 WL 3514158, 
at *8 (Fed. Cir. June 27, 2016), which does not address the need for claim construction in deciding 
a § 101 issue. 
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this conflict by construing the claims in a manner most favorable to BSG Tech. Doing so, however, 

does not save the Asserted Claims from claiming patent-ineligible subject matter. 

B. The abstract idea is described at a proper “level of abstraction” in light of the 
breadth of the Asserted Claims. 

The abstract idea to which the Asserted Claims are directed, namely, classifying and 

parameterizing information, is a broad idea. However, this breadth comes not from an artificial 

generalization, but from the very breadth of the claims, as “[t]he ‘level of abstraction’ employed . 

. . in describing the claims must be consonant with the level of abstraction expressed in the claims 

themselves.” Visual Memory LLC v. NVIDIA Corp., No. 15-789-RGA, 2016 WL 3041847, at *5 

(D. Del. May 27, 2016) (citing Enfish, LLC v. Microsoft Corp., 822 F.3d 1327, 1337 (Fed. Cir. 

2016)); see also Mayo, 132 S. Ct. at 1302 (“[T]he more abstractly [a patent’s] claims are stated, 

the more difficult it is to determine precisely what they cover.”). Even after Enfish, courts continue 

to find that patents are directed to broad abstract ideas in accordance with the breadth of the idea 

attempted to be claimed.2 Therefore, the description of the abstract idea is not only tethered to the 

actual claim language, but is drawn at an appropriate level of abstraction. 

C. The Asserted Claims are directed to and preempt the abstract idea of 
classifying and parameterizing information in the field of databases.  

As articulated in Enfish, the central question of a § 101 inquiry is “whether the focus of the 

claims is on the specific asserted improvement in computer capabilities (i.e., the self-referential 

table for a computer database) or, instead, on a process that qualifies as an ‘abstract idea’ for which 

computers are invoked merely as a tool.” Enfish, 822 F.3d at 1335–36.  Though the Asserted 

                                                 
2 See Shortridge v. Found. Constr. Payroll Serv., L.L.C., No. 2015-1898, 2016 WL 3742816, at 
*3–5 (Fed. Cir. July 13, 2016) (finding claims were directed to abstract idea of “cataloging labor 
data”); Visual Memory, 2016 WL 3041847, at *6 (“categorical data storage”); Open Parking, LLC 
v. ParkMe, Inc., No. 2:15-cv-976, 2016 WL 3547957, at *8 (W.D. Pa. June 30, 2016). (“moving 
data . . . from one place . . . to another”); Device Enhancement LLC v. Amazon.com, Inc., No. 15-
762-SLR, 2016 WL 2899246, at *10 (D. Del. May 17, 2016) (“division of labor”). 
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Claims shroud themselves in the jargon of the technological field of databases to pass themselves 

off as an “improvement in computer capabilities,” the Court should recognize this attempt for what 

it is: a mere invocation of computers as a tool. See Accenture, 728 F.3d at 1344 (“[Patentee’s] 

attempts to limit the abstract concept to a computer implementation and to a specific industry thus 

do not provide additional substantive limitations to avoid preempting the abstract idea.”). 

That the Asserted Claims are directed to an abstract idea and not an “improvement in 

computer capabilities” is evidenced by the lack of any language describing the actual structure of 

the claimed databases. Though BSG Tech states many times throughout its Opposition that the 

Asserted Claims include a “specific database structure,” its repeated conclusory remarks neither 

point to any specific claim language nor render themselves true. The vagueness of the Asserted 

Claims is best shown by comparing them to the claims in Enfish, upon which BSG Tech relies. 

In Enfish, the patentee succeeded in proving what BSG Tech could only attempt 

(unsuccessfully) in its Opposition: that the claims at issue were not directed to an abstract idea 

because they required a “specific type of data structure” that effected a “specific improvement to 

the way computers operate.” 822 F.3d at 1336.  For example, claim 31 of U.S. Patent No. 6,151,604 

from Enfish reads: 

31. A method for storing and retrieving data in a computer memory, comprising the 
steps of: 

configuring said memory according to a logical table, said logical table 
including: 

a plurality of logical rows, each said logical row including an object 
identification number (OID) to identify each said logical row, each said 
logical row corresponding to a record of information; 

a plurality of logical columns intersecting said plurality of logical rows to 
define a plurality of logical cells, each said logical column including an 
OID to identify each said logical column; and wherein 

at least one of said logical rows has an OID equal to the OID to a 
corresponding one of said logical columns, and at least one of said logical 
rows includes logical column information defining each of said logical 
columns. 

Case 2:16-cv-00530-RWS   Document 18   Filed 07/22/16   Page 5 of 12 PageID #:  382



Case 2:16-cv-00530-RWS   Document 18   Filed 07/22/16   Page 6 of 12 PageID #:  383



BuySeasons’ Reply in Support of Its Motion to Dismiss for Failure to State a Claim PAGE 6 

of a generic database structure.” (Opp. at 10–12). These proposed constructions indicate that the 

Asserted Claims reflect only a general application of the abstract idea in the setting or 

implementation of a database. In the context of databases, a general user becomes a “user” of the 

database; the information contained in a catalog becomes the “usage information” stored in the 

database; the organization of the information becomes the “predefined [data] structure”; and the 

“classified” collection of information becomes the “database.”3  

The preemptive scope of the Asserted Claims is far-reaching. If a library seeks to set up a 

database in place of (or alternative to) its catalog system, such a database could infringe the 

Asserted Claims. As explained in BuySeasons’ Motion, a library’s database would inevitably 

include various levels of classifications, parameters, and values that vary over time, supplemented 

or changed, and that display, interact with, and take into account new information from users. 

Typical examples of such information would be a list of “most popular” books or a historical 

summary of the records in the database. No matter how a library designs that database—say, using 

the newest programming language and techniques—that database would likely infringe. Anyone 

seeking to design a database to classify and parameterize information could also infringe.  

But perhaps the best evidence of the preemptive nature of the Asserted Claims is BSG 

Tech’s own assertion that the database “can be designed around through a database without item 

classifications” or “without the ability to post parameterized items.” (Opp. at 25–26.)  This 

argument shows that BSG Tech believes its claims to cover all databases that store item 

classifications and parameterized items, not any specific implementations. Such claims would 

“improperly t[ie] up the future use of these building blocks of human ingenuity” and thus are not 

                                                 
3 The Federal Circuit has specifically held that the “well-known concept of categorical data storage 
. . . is an abstract idea that is not patent-eligible.” Cyberfone Systems, LLC v. CNN Interactive Grp., 
Inc., 558 F. App’x 988, 992 (Fed. Cir. 2014). 
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patent eligible. Alice, 134 S. Ct. at 2354. 

D. The Asserted Claims apply the abstract idea to a database without any 
inventive concept. 

The Asserted Claims add no specific limitations, either individually or in combination, that 

meaningfully contract their scope and provide an inventive concept. As stated above, the claim 

limitations do not describe specific database structures. The Asserted Claims also call for a 

summary of “usage information” without explaining how the summary is achieved or generated 

by the database. Even BSG Tech’s definition of “usage information” is abstract and completely 

untethered from any specific computer mechanism. BSG Tech argues the Asserted Claims require 

“a programmer who has the capability to modify the data structure” and “specific programming . 

. . necessary for the database to have these features,” but offers no limitation outlining the program 

or the specific structure. (Opp. at 3, 11.) That is because no such limitation exists in the Asserted 

Claims or in the specifications. Even a “classification,” which BSG Tech contends is not part of a 

generic database structure, has already been held not to qualify as an “inventive concept.” 

Intellectual Ventures I LLC v. Capital One Bank (USA), 792 F.3d 1363, 1367 (Fed. Cir. 2015) 

(finding no inventive concept where claims were directed to “a database . . . containing one or 

more user-selected categories . . . [and] transaction summary data”). Thus, the above claim terms, 

to the extent that they limit the scope of the Asserted Claims in any way, do not individually 

provide an inventive concept. At best, they represent insignificant “post-solution activity.” See 

Parker v. Flook, 437 U.S. 584, 590 (1978). And “[a]s in Mayo [and unlike Bascom], the ‘ordered 

combination adds nothing’ because it follows from the underlying idea of categorical information 

storage.” Cyberfone, 558 F. App’x at 993.  

Finally, the Federal Circuit in Accenture invalidated claims under § 101 that, similar to the 

Asserted Claims, attempted to tie up an abstract idea by claiming “a database of tasks . . . [with] 
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generalized software components arranged to implement an abstract concept” without adding any 

sort of inventive concept. 728 F.3d at 1345. Both the Accenture claims and the Asserted Claims 

describe an abstract idea in the context of a database system. The claims further describe the 

function of the database without explaining how it could be achieved in the database context. Id. 

(“[T]he complexity of the implementing software or the level of detail in the specification does 

not transform a claim reciting only an abstract concept into a patent-eligible system or method.”). 

The Asserted Claims thus describe the abstract idea of classifying and parameterizing information 

with high generality devoid of any “‘inventive concept’ sufficient to ‘transform’ the claimed 

abstract idea into a patent-eligible application.” Alice, 134 S. Ct. at 2357; see also Shortridge, 2016 

WL 3742816, at *3–5 (holding patent invalid as directed to abstract idea of “cataloging labor data” 

without an inventive concept where claims “simply appl[ied conventional, known] computer 

elements such as relational databases” to an activity that could be performed by a human). 

E. DDR Holdings, Enfish, and Bascom demonstrate that the claims are patent 
ineligible. 

BSG Tech’s Asserted Claims are distinguishable from those in the cases relied upon by 

BSG Tech. In DDR Holdings, LLC v. Hotels.com, L.P., 773 F.3d 1245 (Fed. Cir. 2014), the Federal 

Circuit addressed an example where the claims did not recite an abstract idea. Id. at 1257 (holding 

that the “asserted claims . . . address a business challenge (retaining website visitors) . . . particular 

to the Internet”). The narrow solution claimed in DDR Holdings involves the specific steps of 

creating a set of webpages including a well-defined “hybrid web page” and “syndicated commerce 

on the computer using the Internet,” among others, in order to solve the problem of the loss of 

website visitors upon ‘clicking’ an advertisement. Id. In light of these findings, the Federal Circuit 

concluded that “the claimed solution is necessarily rooted in computer technology in order to 

overcome a problem specifically arising in the realm of computer networks.” Id. at 1265 (emphasis 
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added). The Court “caution[ed], however, that not all claims purporting to address Internet-centric 

challenges are eligible for patent.” Id. at 1258 (emphasis added).  

Similarly to DDR Holdings, the claims at issue in both Enfish and Bascom were directed 

to “a specific improvement to the way computers operate.” Enfish, 822 F.3d at 1336. In Enfish, 

the claims were directed to a database having the specific structure of a self-referential table that 

achieved “benefits over conventional databases, such as increased flexibility, faster search times, 

and smaller memory requirements.” Id. at 1335–37. The Bascom patent “claim[ed] a technology-

based solution (not an abstract-idea-based solution implemented with generic technical 

components in a conventional way) to filter content on the Internet that overc[ame] existing 

problems with other Internet filtering systems.” Bascom, 2016 WL 3514158, at *7. 

The Asserted Claims do not address a technological problem, but rather apply 

conventional, generic computer technology to perform an abstract idea about storing information. 

The claims are therefore not “necessarily rooted in computer technology.” (Opp. at 2). The abstract 

idea claimed by the Asserted Claims was known long before the invention of computers—people 

(e.g., librarians) began categorizing and parameterizing information centuries ago, and providing 

summaries of that information. Moreover, database claims have frequently been invalidated for 

claiming abstract ideas. See Cyberfone, 558 F. App’x at 992; Intellectual Ventures, 792 F.3d at 

1367. The Asserted Claims fare no differently. BSG Tech argues the Asserted Claims are directed 

to “shortfalls and problems with indexing item information in a computer network.” (Opp. at 18.) 

Indexing item information is not a problem necessarily rooted in computer technology, as evinced 

by BSG Tech’s argument that the claimed invention improves upon “alphabetical indexes, 

keyword indexes, specialty indexes, a hierarchical yellow pages type of index, and geographical 

indexes.” (Id. at 23.) Limiting the field of the Asserted Claims to “a computer network” does not 
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render the Asserted Claims subject matter eligible. See Accenture, 728 F.3d at 1344. 

F. Mr. Barnett’s Declaration should be stricken. 

BuySeasons’ Motion is based on Rule 12(b)(6), and as such, the Court should not consider 

attachments or evidence outside the pleadings. BSG Tech’s declaration by James Barnett 

submitted with its Opposition should be stricken as improper because it is neither the basis for the 

claims in the Complaint, referenced in the Complaint, nor the subject of a proper request for 

judicial notice. See Atlas v. Accredited Home Lenders Holding Co., 556 F. Supp. 2d 1142, 1161 

n.7 (S.D. Cal. 2008) (refusing to consider declarations and documents that were neither referenced 

in complaint nor judicially noticed). The Court should therefore strike the Declaration. 

Nonetheless, in the Declaration, Barnett parrots the attorney arguments in BSG Tech’s 

Opposition and then improperly testifies as to the ultimate legal issue of whether the claimed 

invention is abstract. (See Barnett Decl. ¶ 6; Owen v. Kerr-McGee Corp., 698 F.2d 236, 240 (5th 

Cir. 1983) (“[A]llowing an expert to give his opinion on legal conclusions to be drawn from the 

evidence both invades the court’s province and is irrelevant.”).) He concludes that because “a 

programmer could design around [certain] claim limitations,” the Asserted Claims are “not 

directed to generally indexing any item in any database.” (Barnett Decl. ¶ 16.) Yet he provides no 

basis for these opinions, and he offers no explanation for how the Asserted Claims would require 

a specially-programmed computer or database. Even if the Court were to consider this Declaration 

in deciding the Motion, necessarily converting this into a summary judgment motion in the 

process, the Declaration is so conclusory as to be of no help to the Court in deciding this issue.  

II. CONCLUSION 

Because the Asserted Claims do not embrace patentable subject matter under § 101, 

BuySeasons respectfully requests that the Court dismiss this case with prejudice for failure to state 

a claim upon which relief can be granted. 
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